
AGENDA
CITY OF GAUTIER, MISSISSIPPI
CITY HALL COUNCIL CHAMBERS

January 29, 2019 @ 6:00 PM

I. Call to Order

1. Prayer

2. Pledge of Allegiance

II. Agenda Order Approval

III. Announcements

IV. Presentation Agenda

V. Business Agenda

1. Consideration for a variance at 4528 Gautier­Vancleave Rd., allowing a
decrease in the south­side property setback from the required fifteen (15)
feet to six (6) feet, a decrease in the north­side setback from the required
thirty­five (35) feet to six (6) feet, and a decrease in the rear property setback
from the required thirty­five (35) feet to twenty (20) feet in a C­2 Community
Commercial Zoning District. (GPC Case No. 18­23­VAR)

STAFF 
PRESENTATION

PUBLIC 
QUESTIONS/COMMENTS
(3 MINUTES PER PERSON)

MOTION
COUNCIL 
DISCUSSION/QUESTIONS

VOTE

Adjourn until  February 5, 2019 at 6:30 PM
www.gautier­ms.gov

http://www.gautier-ms.gov


 
CITY OF GAUTIER 

     Business Agenda Item #1 
        Fact Sheet 

 
Council Meeting: January 29, 2019 
Title: Consideration for a variance at 4528 Gautier-Vancleave 

Rd., allowing a decrease in the south-side property 
setback from the required fifteen (15) feet to six (6) feet,  
decrease in the north-side setback from the required 
thirty-five (35) feet to six (6) feet, and a decrease in the 
rear property setback from the required thirty-five (35)  
feet to twenty (20) feet in a C-2 Community Commercial 
Zoning District. (GPC Case No. 18-23-VAR) 
 

Introduced by:  
Contact Person/Telephone Scott Ankerson 497-8000 ext. 312 

 
Summary Explanation: Consideration for a variance at 4528 Gautier-Vancleave Rd., allowing a 
decrease in the south-side property setback from the required fifteen (15) feet to six (6) feet, a 
decrease in the north side setback from the required thirty-five (35) feet to six (6) feet, and a  
decrease in the rear property setback from the required thirty-five (35) feet to twenty (20) feet in a 
C-2 Community Commercial Zoning District. (GPC Case No. 18-23-VAR). All public notice 
requirements have been met. 
 

EXHIBITS FOR REVIEW 
Resolution  
Ordinance  
Contract  
Minutes  

Plan Maps  
Order/Public Hearing  

Other  
Submittal Authorization City Manager 

Staff Recommendation: 
Approval 

Motion Made by: 
Torjusen  Martin  George  Jackson  Vaughan  Anderson  Colledge  

 
Second Made by: 
Torjusen  Martin  George  Jackson  Vaughan  Anderson  Colledge  

 
Voted as follows:  Ayes Nays Abstained Absent 
Mayor Torjusen     
At Large Martin     
Ward 1 George     
Ward 2 Jackson     
Ward 3 Vaughan     
Ward 4 Anderson     
Ward 5 Colledge     
 Action Taken: 
       

 
 



 
There came for consideration of the Mayor and Members of the Council of the City of 

Gautier, Mississippi, the following: 
 

ORDER NUMBER 000-2019 
 

 WHEREAS, the homeowner of 4528 Gautier-Vancleave Rd, (PID# 82426190.050) has 
requested a variance to allow the decrease in the south-side property setback from the required 
fifteen (15) feet to six (6) feet, a decrease in the north side setback from the required thirty-five (35) 
feet to six (6) feet, and a decrease in the rear property setback from the required thirty-five (35) feet 
to twenty (20) feet in an C-2 Community Commercial Zoning District; and  
 
 WHEREAS, the request property is zoned C-2 Community Commercial Zoning District. 
The property currently houses an existing 2015 sq. ft. day care facility.  The day care proposes 
to expand their facility by adding a mobile unit on their existing property behind the existing 
building to include “After School Scholars” tutoring program and after school care for school age 
children. The proposed mobile unit will be made to look like it is part of the existing building. The 
addition of the new mobile unit would not meet the current minimum setback requirements as 
specified in the City of Gautier UDO, so the applicant is seeking a Variance on minimum set 
back requirements to accommodate this proposed new mobile unit.   
 

WHEREAS, the property owner requests a variance to decrease the minimum property 
setbacks for his facility located in a C-2 Zoning District to six (6) feet on each side and twenty (20) 
feet for the rear property setback. The UDO specifies that the minimum property setbacks in a C-
2 district be: Side—Fifteen (15) feet on interior lots and in the case of a corner lot abutting a public 
street the side setback shall be thirty-five (35) feet.  The property at 4528 Gautier Vancleave Rd. 
is a corner lot and is adjacent to a residential district calling for more stringent setbacks that are 
described above.  The setbacks in the City of Gautier Unified Development Ordinance for this C-
2 property will not allow the owners to purchase this mobile unit and expand their existing facility 
and business. If the commercial lot is adjacent to residentially zoned property, the rear yard 
requirement shall be increased to thirty-five (35) feet.  The outside ten (10) feet of the setback 
shall be a landscaped buffer area in accordance with Article XI.  
 

WHEREAS, after duly noticed public hearing, the Gautier Planning Commission has 
recommended to deny the requested variance; and 

 
WHEREAS, the Mayor and Councilmembers hereby find that all criteria under Section 

4.18.4 of the Unified Development Ordinance (have or have not) been met in this case; 
 
IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City of 

Gautier, Mississippi, that the City Council hereby (adopts or denies) the Gautier Planning 
Commission’s recommendation to deny a variance requesting a decrease in the south-side 
property setback from the required fifteen (15) feet to six (6) feet, a decrease in the north side 
setback from the required thirty-five (35) feet to six (6) feet, and a decrease in the rear property 
setback from the required thirty-five (35) feet to twenty (20) feet in an C-2 Community Commercial 
Zoning District at PID# 82426190.050; 
 

IT IS FURTHER ORDERED that said Variance is hereby (approved or denied); 
 

  
 
 
 
 



 
 IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary for this purpose. 
 
 Motion was made by BLANK, seconded by BLANK and the following vote was 
recorded: 
 
 AYES:  
 
 NAYS:   
       __________________________   
                                                        MAYOR 
 
 
ATTEST: 
 
 
___________________________       
CITY CLERK 
 
 BLANK by Mayor and Members of the Council of the City of Gautier, Mississippi, 
at the meeting of January 29, 2019. 

 



CITY OF GAUTIER
MEMORANDUM

To: Paula Yancey, City Manager
From: Scott Ankerson, Planning Director
Date: January 15, 2019 
Subject: 4528 Gautier-Vancleave Rd. – Request for a variance allowing a decrease in the 

south side property set back from the required fifteen feet to six feet; a decrease in 
the north side setback from the required thirty-five feet to six feet; and a decrease 
in the rear property setback from the required thirty-five feet to twenty feet in a C-
2 Community Commercial Zoning District. (GPC Case No. 18-23-VAR)

______________________________________________________________________________

REQUEST:
The Planning Department has received a request from Anthony York dba Faithfully Yours 
Learning Center for a Variance allowing the decrease in the south side property set back from the 
required fifteen feet to six feet; a decrease in the north side setback from the required thirty-five 
feet to six feet; and a decrease in the rear property setback from the required thirty-five feet to 
twenty feet in a C-2 Community Commercial Zoning District at 4528 Gautier-Vancleave Road, 
PID #82426190.050.  The application fee of $175 was paid on November 27, 2018. All public 
notice requirements have been met. 

BACKGROUND: 
The request property is zoned C-2 Community Commercial Zoning District.  The property 
currently houses an existing 2015 sq. ft. day care facility.  The day care proposes to expand their 
facility by adding a mobile unit on their existing property behind the existing building to include 
“After School Scholars” tutoring program and after school care for school age children. The 
proposed mobile unit will be made to look like it is part of the existing building. The addition of 
the new mobile unit would not meet the current minimum setback requirements as specified in 
the City of Gautier UDO, so the applicant is seeking a Variance on minimum set back 
requirements to accommodate this proposed new mobile unit. 

DISCUSSION:
The property owner requests a variance to decrease the minimum property setbacks for his 
facility located in a C-2 Zoning District to six (6) feet on each side and twenty (20) feet for the 
rear property setback. The UDO specifies that the minimum property setbacks in a C-2 district 
be: Side—Fifteen (15) feet on interior lots and in the case of a corner lot abutting a public street 
the side setback shall be thirty-five (35) feet.  

Rear—None; however, if the commercial lot is adjacent to residentially zoned property, the rear 
yard requirement shall be increased to thirty-five (35) feet.  The outside ten (10) feet of the 
setback shall be a landscaped buffer area in accordance with Article XI. 



The property at 4528 Gautier Vancleave Rd. is a corner lot, and is adjacent to a residential 
district calling for more stringent setbacks that are described above.  The setbacks in the City of 
Gautier Unified Development Ordinance for this C-2 property will not allow the owners to 
purchase this mobile unit and expand their existing facility and business.

DETERMINATION OF APPLICABLE LAW:

The Unified Development Ordinance (UDO) defines Variances as:
A Variance is a relaxation of the terms of the Unified Development Ordinance where 
such Variance will not be contrary to the public interest and where, owing to conditions 
peculiar to the property, a literal enforcement of the Ordinance would result in an 
unnecessary or undue hardship.  As used in this Ordinance, a Variance is authorized only 
for height, area and size of structure, or size of yards, separation of uses, open spaces, 
off-street parking spaces and some subdivision of property. The establishment or 
expansion of a use not permitted shall not be allowed by Variance.

The UDO defines Hardship as:

Hardship means the exceptional hardship that would result from a failure to grant the 
requested variance. The City requires that the variance is exceptional, unusual, and 
peculiar to the property involved. Mere economic or financial hardship alone is not 
exceptional. Inconvenience, aesthetic considerations, physical handicaps, personal 
preferences, or the disapproval of one's neighbors likewise cannot, as a rule, qualify as an 
exceptional hardship. All of these problems can be resolved through other means without 
granting a variance, even if the alternative is more expensive, or requires the property 
owner to build elsewhere or put the parcel to a different use than originally intended.

The UDO defines Setback as:

SETBACK:  (SEE YARD) The minimum horizontal distance between the lot or property line 
and the nearest front, side or rear line of the building as measured to the outside face at the 
enclosing wall or in structures lacking walls (as in the case of a carport) to the face of the 
supporting columns and beams.  Setback does not include roof overhangs, except that they shall 
not encroach on more than fifty (50) percent of the required setback. 
 

A. SETBACK, FRONT:  The yard area extending along the full width of a front lot 
line between side lot lines and from the front lot line to the front building line in 
depth.  

B. SETBACK, REAR:  The yard area extending across the full width of the lot and 
lying between the rear lot line and the nearest line of the building.  Rear-yard 
depth shall be measured at right angles to the rear line of the lot. 
 



C. SETBACK, SIDE:  The yard area lying between the side line of the lot and the 
nearest line of the building and extending from the front yard to the rear yard, or 
in the absence of a front yard or a rear yard, to the front or rear lot lines.  Side-
yard width shall be measured at right angles to side lines of the lot.  

UDO SECTION 4.18:  Variance
In certain circumstances, a Variance from the dimensional requirements (i.e. height, setbacks, 
square footage) of this ordinance may be granted if the applicant can prove that because of 
physical constraints of the property involved, he is not able to build the same type of 
structure that other persons with the same zoning classification can build.  Variances for uses 
permitted will not be considered in as much as “use Variances” are not legal in the State of 
Mississippi. 
Most Variances must be granted by the City Council; however, certain minor Variances may 
be granted by the Economic Development Director in accordance with Section 4.18.3 below.
4.18.1 Who May Initiate

A request for a Variance may be initiated by the property owner or agent of the owner provided 
that said property has not been denied a previous request for a Variance for the same property or 
portion of property within the past twelve (12) months. 

4.18.2 Application for Variance 

Applications for a Variance (from dimensional requirements) may be filed on the appropriate 
application available from the Economic Development/Planning Department and shall include all 
requested information, attachments and submittals: 

4.18.3 Administrative Variances
The following dimensional variances may be granted by the Economic Development 
Director at his/her discretion (Note: Within the COR, Corridor Overlay District, 
applicants shall be required to mitigate a requested dimensional variance in accordance 
with the Tier Land Use Provisions in Section 5.11):

A. 30% of required off-street parking spaces and/or
B. 30% of required setbacks from property lines

4.18.4 Criteria for Approval
The Variance application shall demonstrate the following:

A. That special conditions and circumstances exist which are peculiar to this 
particular site (lot or parcel), structure or building involved and which are not 
applicable to other sites (lots or parcels) or structures or buildings in the same 
district; 

B. That literal interpretation of the provisions of this Ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same district 
under the provisions of this Ordinance;

C. That the special conditions and circumstances do not result from actions of the 
applicant; and



D. That granting the Variance requested will not confer upon the applicant any 
special privilege that is denied by this Ordinance to other similar sites (lots or 
parcels) structures or buildings in the same district.

RECOMMENDATION:
 Planning Commission recommends that Council deny the Variance request because the applicant 
did not identify a need or hardship associated with the request, and had not demonstrated proof of the 
criteria required by the UDO for approval of such a request.

The City Council may:

1. Approve the Variance request as presented;
2. Approve the Variance requests with changes; or
3. Deny the Variance Request.

ATTACHMENTS: 

1. Memo
2.   GPC Minute Excerpt
3. Staff Report with back-up 
4. Affidavit
5. Exhibit A
6. Exhibit B
7. Exhibit C
8. Exhibit D



Excerpt from January 3, 2019 Gautier Planning Commission Meeting: 

The Planning Department has received a request from Anthony York dba Faithfully Yours 
Learning Center at 4528 Gautier Vancleave Road for a Variance allowing a decrease in the 
south side property setback from the required fifteen (15) feet to six (6) feet; the north side 
setback from the required thirty-five (35) feet to six (6) feet; and the rear property setback from 
the required thirty-five (35) feet to twenty (20) feet in a Community Commercial, C-2, zoning 
district. (GPC Case No. 18-23-VAR) 

Scott Ankerson, Planning Director, gave a brief overview of the case. 

REQUEST: 
 
The Planning Department has received a request from Anthony York dba Faithfully Yours 
Learning Center for a Variance allowing the decrease in the south side property set back from 
the required fifteen feet to six feet; a decrease in the north side setback from the required thirty-
five feet to six feet; and a decrease in the rear property setback from the required thirty-five feet 
to twenty feet in a C-2 Community Commercial Zoning District at 4528 Gautier-Vancleave Road, 
PID #82426190.050.  The application fee of $175 was paid on November 27, 2018. All public 
notice requirements have been met.  
 
BACKGROUND: 

The request property is zoned C-2 Community Commercial Zoning District.  The property 
currently houses an existing 2015 sq. ft. day care facility.  The day care proposes to expand 
their facility by adding a mobile unit on their existing property behind the existing building to 
include “After School Scholars” tutoring program and after school care for school age children. 
The proposed mobile unit will be made to look like it is part of the existing building. The addition 
of the new mobile unit would not meet the current minimum setback requirements as specified 
in the City of Gautier UDO, so the applicant is seeking a Variance on minimum set back 
requirements to accommodate this proposed new mobile unit.  
  
DISCUSSION: 
 
The property owner requests a variance to decrease the minimum property setbacks for his 
facility located in a C-2 Zoning District to six (6) feet on each side and twenty (20) feet for the 
rear property setback. The UDO specifies that the minimum property setbacks in a C-2 district 
be:  
Side—Fifteen (15) feet on interior lots and in the case of a corner lot abutting a public street the 
side setback shall be thirty-five (35) feet.   
 
Rear—None; however, if the commercial lot is adjacent to residentially zoned property, the rear 
yard requirement shall be increased to thirty-five (35) feet.  The outside ten (10) feet of the 
setback shall be a landscaped buffer area in accordance with Article XI.  
 
The property at 4528 Gautier Vancleave Rd. is a corner lot, and is adjacent to a residential 
district calling for more stringent setbacks that are described above.  The setbacks in the City of 
Gautier Unified Development Ordinance for this C-2 property will not allow the owners to 
purchase this mobile unit and expand their existing facility and business. 
  
. 



      DETERMINATION OF APPLICABLE LAW: 
 
 
      The Unified Development Ordinance (UDO) defines Variances as: 

A Variance is a relaxation of the terms of the Unified Development Ordinance where 
such Variance will not be contrary to the public interest and where, owing to conditions 
peculiar to the property, a literal enforcement of the Ordinance would result in an 
unnecessary or undue hardship.  As used in this Ordinance, a Variance is authorized only 
for height, area and size of structure, or size of yards, separation of uses, open spaces, 
off-street parking spaces and some subdivision of property. The establishment or 
expansion of a use not permitted shall not be allowed by Variance. 
 

The UDO defines Hardship as: 
 

Hardship means the exceptional hardship that would result from a failure to grant the 
requested variance. The City requires that the variance is exceptional, unusual, and 
peculiar to the property involved. Mere economic or financial hardship alone is not 
exceptional. Inconvenience, aesthetic considerations, physical handicaps, personal 
preferences, or the disapproval of one's neighbors likewise cannot, as a rule, qualify as an 
exceptional hardship. All of these problems can be resolved through other means without 
granting a variance, even if the alternative is more expensive, or requires the property 
owner to build elsewhere or put the parcel to a different use than originally intended. 
 

The UDO defines Setback as: 
 

SETBACK:  (SEE YARD) The minimum horizontal distance between the lot or property line 
and the nearest front, side or rear line of the building as measured to the outside face at the 
enclosing wall or in structures lacking walls (as in the case of a carport) to the face of the 
supporting columns and beams.  Setback does not include roof overhangs, except that they shall 
not encroach on more than fifty (50) percent of the required setback.  
  

A. SETBACK, FRONT:  The yard area extending along the full width of a front lot 
line between side lot lines and from the front lot line to the front building line in 
depth.   
 

B. SETBACK, REAR:  The yard area extending across the full width of the lot and 
lying between the rear lot line and the nearest line of the building.  Rear-yard 
depth shall be measured at right angles to the rear line of the lot.  
  

C. SETBACK, SIDE:  The yard area lying between the side line of the lot and the 
nearest line of the building and extending from the front yard to the rear yard, or 
in the absence of a front yard or a rear yard, to the front or rear lot lines.  Side-
yard width shall be measured at right angles to side lines of the lot.   

UDO SECTION 4.18:  Variance 



In certain circumstances, a Variance from the dimensional requirements (i.e. height, setbacks, 
square footage) of this ordinance may be granted if the applicant can prove that because of 
physical constraints of the property involved, he is not able to build the same type of 
structure that other persons with the same zoning classification can build.  Variances for uses 
permitted will not be considered in as much as “use Variances” are not legal in the State of 
Mississippi.  

Most Variances must be granted by the City Council; however, certain minor Variances may 
be granted by the Economic Development Director in accordance with Section 4.18.3 below. 

4.18.1 Who May Initiate 
A request for a Variance may be initiated by the property owner or agent of the owner provided 
that said property has not been denied a previous request for a Variance for the same property or 
portion of property within the past twelve (12) months.  

4.18.2 Application for Variance  
Applications for a Variance (from dimensional requirements) may be filed on the appropriate 
application available from the Economic Development/Planning Department and shall include all 
requested information, attachments and submittals:  

4.18.3 Administrative Variances 

The following dimensional variances may be granted by the Economic Development 
Director at his/her discretion (Note: Within the COR, Corridor Overlay District, 
applicants shall be required to mitigate a requested dimensional variance in accordance 
with the Tier Land Use Provisions in Section 5.11): 

A. 30% of required off-street parking spaces and/or 

B. 30% of required setbacks from property lines 

4.18.4 Criteria for Approval 

The Variance application shall demonstrate the following: 

A. That special conditions and circumstances exist which are peculiar to this 
particular site (lot or parcel), structure or building involved and which are not 
applicable to other sites (lots or parcels) or structures or buildings in the same 
district;  

B. That literal interpretation of the provisions of this Ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same district 
under the provisions of this Ordinance; 

C. That the special conditions and circumstances do not result from actions of the 
applicant; and 

D. That granting the Variance requested will not confer upon the applicant any 
special privilege that is denied by this Ordinance to other similar sites (lots or 
parcels) structures or buildings in the same district. 

 
RECOMMENDATION AND CONCLUSION: 
 



Staff has been presented with no evidence or information indicating that variance criteria 4.18.4 
A or B have been met.  Planning Commission must also record a Finding of Fact regarding the 
“Criteria for Approval” from the UDO as listed above. 
 
The Planning Commission may:  

 
1. Recommend that City Council approve variance request as presented; 

2. Recommend that City Council approve the variance requests with changes; or 

3. Recommend that City Council deny variance request.   
 

ACTION TAKEN: 

Chairman Wooten made the motion to deny the variance request because the applicant did not 
identify a need or hardship associated with the request, and had not demonstrated proof of the 
criteria required by the UDO for approval of such a request. 

Commissioner Lee seconded the motion and the following vote was recorded: 

  AYES:  David Wooten 
    Kay C. Jamison 
    James Lee 
 
  NAYS:  Paul Gainer 
 
    
 
Motion passed. 
    



 

Gautier Planning Commission 

Regular Meeting Agenda 

January 3, 2019 

GPC #18-23-VAR 

4528 Gautier-Vancleave Rd. Variance Request 

 

 

VII. NEW BUSINESS  
 

 

1. 4528 GAUTIER-VANCLEAVE RD. – REQUEST FOR A VARIANCE ALLOWING 
A DECREASE IN THE SOUTH SIDE PROPERTY SETBACK FROM THE 
REQUIRED FIFTEEN (15) FEET TO SIX (6) FEET; THE NORTH SIDE 
SETBACK FROM THE REQUIRED THIRTY- FIVE (35) FEET TO SIX (6) FEET; 
AND THE REAR PROPERTY SETBACK FROM THE REQUIRED THIRTY-FIVE 
(35) FEET TO TWENTY (20) FEET  IN A C-2 COMMUNITY COMMERCIAL  
ZONING DISTRICT  (GPC CASE #18-23-VAR) 

 

  
  

 
 

 

 



GAUTIER PUBLIC HEARING PROCESS (PLANNING COMMISSION) 
 
Planning Commission Chairman to follow procedure below.  All questions/comments to 
be directed to the Council and not to applicant, staff, or other attendees of the meeting. 
 

1. Chairman announces the case. 
 

2. Chairman makes statement, “This is a Public Hearing and all statements to be 
made need to be true and accurate for the record.” 
 

3. Staff gives brief overview of case. 
 

4. Applicant presents their case. 
 

5. Anyone to speak in support of the Request?  Please state your name and 
address for the record. 
 

6. Anyone to speak in opposition of the Request?  Please state your name and 
address for the record. 
 

7. Any final comments from the applicant? 
 

8. Questions from Commission? 
 

9. Chairman closes public hearing – “This closes the Public Hearing portion of this 
case” bang of gavel 
 

10. Motion/Deliberation/Vote 
 

 
 



CITY OF GAUTIER 
STAFF REPORT 

 
To:  Chairman and Members, Planning Commission 
 
From:  Scott Ankerson, Planning Director 
 
Date:  January 3, 2019  
 
Subject: 4528 Gautier-Vancleave Rd. – Request for a variance allowing a decrease in the 

south side property set back from the required fifteen feet to six feet; a decrease in 
the north side setback from the required thirty-five feet to six feet; and a decrease 
in the rear property setback from the required thirty-five feet to twenty feet in a C-
2 Community Commercial Zoning District. (GPC Case No. 18-23-VAR)  

           
 
REQUEST: 
 
The Planning Department has received a request from Anthony York dba Faithfully Yours 
Learning Center for a Variance allowing the decrease in the south side property set back from the 
required fifteen feet to six feet; a decrease in the north side setback from the required thirty-five 
feet to six feet; and a decrease in the rear property setback from the required thirty-five feet to 
twenty feet in a C-2 Community Commercial Zoning District at 4528 Gautier-Vancleave Road, 
PID #82426190.050.  The application fee of $175 was paid on November 27, 2018. All public 
notice requirements have been met.  

 
BACKGROUND:  
 
The request property is zoned C-2 Community Commercial Zoning District.  The property 
currently houses an existing 2015 sq. ft. day care facility.  The day care wants to expand their 
facility by adding a mobile unit on their existing property behind the existing building to include 
“After School Scholars” tutoring program and after school care for school age children. The 
proposed mobile unit will be made to look like it is part of the existing building. The addition of 
the new mobile unit would not meet the current minimum setback requirements as specified in 
the City of Gautier UDO, so the applicant is seeking a Variance on minimum set back 
requirements to accommodate this proposed new mobile unit.  
 
DISCUSSION: 
 
The property owner requests a variance to decrease the minimum property setbacks for his 
facility located in a C-2 Zoning District to six (6) feet on each side and twenty (20) feet for the 
rear property setback. The UDO specifies that the minimum property setbacks in a C-2 district 
be: Side—Fifteen (15) feet on interior lots and in the case of a corner lot abutting a public street 
the side setback shall be thirty-five (35) feet.   
 



 

Rear—None; however, if the commercial lot is adjacent to residentially zoned property, the rear 
yard requirement shall be increased to thirty-five (35) feet.  The outside ten (10) feet of the 
setback shall be a landscaped buffer area in accordance with Article XI.  
 
The property at 4528 Gautier Vancleave Rd. is a corner lot, and is adjacent to a residential 
district calling for more stringent setbacks that are described above.  The setbacks in the City of 
Gautier Unified Development Ordinance for this C-2 property will not allow the owners to 
purchase this modular unit and expand their existing facility and business. 
 
DETERMINATION OF APPLICABLE LAW: 
 
The Unified Development Ordinance (UDO) defines Variances as: 

A Variance is a relaxation of the terms of the Unified Development Ordinance where 
such Variance will not be contrary to the public interest and where, owing to conditions 
peculiar to the property, a literal enforcement of the Ordinance would result in an 
unnecessary or undue hardship.  As used in this Ordinance, a Variance is authorized only 
for height, area and size of structure, or size of yards, separation of uses, open spaces, 
off-street parking spaces and some subdivision of property. The establishment or 
expansion of a use not permitted shall not be allowed by Variance. 
 

The UDO defines Hardship as: 
 

Hardship means the exceptional hardship that would result from a failure to grant the 
requested variance. The City requires that the variance is exceptional, unusual, and 
peculiar to the property involved. Mere economic or financial hardship alone is not 
exceptional. Inconvenience, aesthetic considerations, physical handicaps, personal 
preferences, or the disapproval of one's neighbors likewise cannot, as a rule, qualify as an 
exceptional hardship. All of these problems can be resolved through other means without 
granting a variance, even if the alternative is more expensive, or requires the property 
owner to build elsewhere or put the parcel to a different use than originally intended. 
 

The UDO defines Setback as: 
 

SETBACK:  (SEE YARD) The minimum horizontal distance between the lot or property line 
and the nearest front, side or rear line of the building as measured to the outside face at the 
enclosing wall or in structures lacking walls (as in the case of a carport) to the face of the 
supporting columns and beams.  Setback does not include roof overhangs, except that they shall 
not encroach on more than fifty (50) percent of the required setback.  
  

A. SETBACK, FRONT:  The yard area extending along the full width of a front lot 
line between side lot lines and from the front lot line to the front building line in 
depth.   
 

B. SETBACK, REAR:  The yard area extending across the full width of the lot and 
lying between the rear lot line and the nearest line of the building.  Rear-yard 
depth shall be measured at right angles to the rear line of the lot.  



 

  
C. SETBACK, SIDE:  The yard area lying between the side line of the lot and the 

nearest line of the building and extending from the front yard to the rear yard, or 
in the absence of a front yard or a rear yard, to the front or rear lot lines.  Side-
yard width shall be measured at right angles to side lines of the lot.   

UDO SECTION 4.18:  Variance 

In certain circumstances, a Variance from the dimensional requirements (i.e. height, setbacks, 
square footage) of this ordinance may be granted if the applicant can prove that because of 
physical constraints of the property involved, he is not able to build the same type of 
structure that other persons with the same zoning classification can build.  Variances for uses 
permitted will not be considered in as much as “use Variances” are not legal in the State of 
Mississippi.  

Most Variances must be granted by the City Council; however, certain minor Variances may 
be granted by the Economic Development Director in accordance with Section 4.18.3 below. 

4.18.1 Who May Initiate 

A request for a Variance may be initiated by the property owner or agent of the owner provided 
that said property has not been denied a previous request for a Variance for the same property or 
portion of property within the past twelve (12) months.  

4.18.2 Application for Variance  

Applications for a Variance (from dimensional requirements) may be filed on the appropriate 
application available from the Economic Development/Planning Department and shall include all 
requested information, attachments and submittals:  

4.18.3 Administrative Variances 

The following dimensional variances may be granted by the Economic Development 
Director at his/her discretion (Note: Within the COR, Corridor Overlay District, 
applicants shall be required to mitigate a requested dimensional variance in accordance 
with the Tier Land Use Provisions in Section 5.11): 

A. 30% of required off-street parking spaces and/or 

B. 30% of required setbacks from property lines 

4.18.4 Criteria for Approval 

The Variance application shall demonstrate the following: 

A. That special conditions and circumstances exist which are peculiar to this 
particular site (lot or parcel), structure or building involved and which are not 
applicable to other sites (lots or parcels) or structures or buildings in the same 
district;  

B. That literal interpretation of the provisions of this Ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same district 
under the provisions of this Ordinance; 



 

C. That the special conditions and circumstances do not result from actions of the 
applicant; and 

D. That granting the Variance requested will not confer upon the applicant any 
special privilege that is denied by this Ordinance to other similar sites (lots or 
parcels) structures or buildings in the same district. 

 
 
RECOMMENDATION & CONCLUSION: 
  
Staff has been presented with no evidence or information indicating that variance criteria 4.18.4 
A or B have been met.  Planning Commission must also record a Finding of Fact regarding the 
“Criteria for Approval” from the UDO as listed above. 
 
The Planning Commission may:  

 
1. Recommend that City Council approve variance request as presented; 

2. Recommend that City Council approve the variance requests with changes; or 

3. Recommend that City Council deny variance request.   

 
ATTACHMENTS:  

 
1. Applicant’s Exhibit 1 – Application  

2. City’s Exhibit A – Location Map 

3. City’s Exhibit B – Existing Zoning Map  

4. City’s Exhibit C – Existing Land Use Map 

5. City’s Exhibit D – Future Land Use Map 
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